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Introduction

A railtrail is the term used to describe an abandoned railroad corridor that has been
converted to a recreational trail for public use. Railtrails are restricted to nonmotorized
forms of recreation, such as walking, bicycling, or horseback riding. Railtrails can vary in
length, from less than one-half mile to hundreds of miles. Railtrail surfaces also vary
from rough paths covered by wood chips or gravel to more elaborate trails made of
concrete or asphalt and having public amenities such as restrooms and benches adjacent
to the trail. With continued interest in tourism development and a renewed interest by
many states in promoting an increase in the public's recreational physical activity, some
states and communities are examining the development of railtrails.

During the 2004 Regular Session, the Kentucky General Assembly passed House
Concurrent Resolution 8 that directs the Interim Joint Committee on Economic
Development and Tourism to examine the development of the Lexington/Big Sandy
railtrail and to suggest a strategy for its completion. Specifically, the committee was
charged with proposing solutions to overcome barriers to the trail's development; to look
for potential funding sources to complete the trail; to set a projected date for the trail's
completion; and to offer recommendations on entities best suited to implement a strategy
to complete the trail and for the trail's administration. See Appendix 1 for the full text of
2004 HCR 8.

The Interim Joint Committee on Economic Development and Tourism met July 21 and
November 18, 2004, to examine this issue. The committee invited and received testimony
from representatives of the Railtrail Development Office in the Department of Local
Government; the University of Kentucky Transportation Center; CSX Transportation's
Real Estate Division; the Kentucky RailTrail Council; the Department of Parks; the
Kentucky Heritage Council; the Transportation Cabinet's Bicycle and Bikeway
Commission; and staff from the Legislative Research Commission's Judiciary
Committee. Other comments and information were elicited from specific persons and
groups that had expressed an interest in the topic but were unable to attend the committee
meetings in which railtrail development was discussed.

Background

Railroad transportation reached its zenith in the United States in the early part of the 20th
century, with more than 250,000 miles of railroad lines crisscrossing the nation. Because
of speed and cost efficiency, railroads were largely responsible for transporting people
and freight between distant locations. However, with the rise of automobile and truck
transportation and a better highway system, both passenger and freight railroad traffic
declined. By the end of the century, railroad track mileage had decreased to 122,000
miles (United States).

This changed landscape in mass transit resulted in financial crisis for many railroad
companies. As a result, Congress passed the Staggers Railroad Act in 1980, which served
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to deregulate railroad companies by allowing for greater flexibility in price-setting,
mergers, and corridor abandonment. The act permitted railroad companies to abandon
unproductive lines, particularly what are known as "branch lines" that serve to connect
smaller communities to larger "trunk lines" that are major corridors for railroad traffic
(Law).

In 1968, Congress passed the National Trails System Act that authorized the creation of a
national trail system to be comprised of three types of trails: recreation trails, scenic
trails, and historic trails. Scenic and historic trails may only be designated by an act of
Congress, but recreation trails may be designated by either the Secretary of the Interior or
the Secretary of Agriculture to recognize exemplary trails of local significance. As of
2000, more than 800 trails, some of which are railtrails, have received National
Recreational Trail designation (American Trails). Other types of trails include hiking
trails, bicycle trails, horseback trails, and scuba or snorkeling trails. Some of the benefits
associated with this designation include promotion, technical assistance, and access to
federal funding. This Act was amended in 1983 to allow for a process known as
"railbanking” (National Trails).

Railbanking allows a state, local government, or a private group to develop and utilize an
abandoned railroad corridor for a recreational trail. A railroad corridor is the linear path
composed of the railroad track and the right-of-way on each side of the track. If a
corridor is railbanked, it is legally regarded as if it has not been abandoned--the railroad
company retains ownership and any reversionary contracts between a railroad company
and a private landowner are suspended. The group that acquires a railbanked corridor is
allowed to convert the section to a recreational trail; however, if the railroad company
later determines that the line is again needed for railroad transportation, the railroad is
allowed to reclaim the section by reimbursing the group or groups for the costs they
incurred in transitioning the section into a recreational trail. Nationally, more than 11,000
miles of abandoned railroad corridors have been transformed into recreational railtrails.
There also are more than 2,000 projected trails in excess of 30,000 miles of trail in
various stages of development (Rails-to-Trails). Some of these railtrails were created
through a railbanking process, while others used different methods such as direct
purchase from a landowner or obtaining an easement in exchange for tax credits.

At the June 21, 2004, meeting of the committee, a staff attorney of the Kentucky General
Assemblyis Judiciary Committee discussed some of the legal issues and statutes
pertaining to railtrails. The development of railtrails is not without controversy. Concerns
tend to fall into three general categories. First, some opponents find that the process of
railbanking may constitute an illegal taking of private property. Railroad companies often
developed corridors by having an easement granted so that a track could pass through
private property. These easements frequently have a reversionary clause stating that the
land upon which the track is developed reverts back to the property owner if the track is
abandoned. Some landowners argue that railbanking may be an illegal taking because
property owners are not compensated for land "taken" through the process. However, a
1990 Supreme Court decision upheld railbanking as an appropriate use of Congressional
power (Preseault v. ICC, 494 U.S. 1 (1990). Second, some landowners express concerns
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about nuisance issues such as trespassing, trash, hunting, and vandalism that may take
place on a developed railtrail. Some opponents argue that the difficulties of policing a
linear trail may exacerbate such problems. Finally, some opponents have expressed
concern over possible civil liability that landowners may face if a railtrail crosses or is
adjacent to their land.

In Kentucky, there are approximately 1,200 miles of abandoned railroad corridors. Of
these, less than 1 percent (approximately four miles) has been transformed into railtrails.
Currently there are six abandoned corridors that have been railbanked for possible use as
a railtrail (Shafer).

The proposed Lexington/Big Sandy railtrail is approximately 109 miles long and crosses
seven counties: Fayette, Clark, Montgomery, Bath, Rowan, Carter, and Boyd. According
to testimony from the director of the Real Estate Division of CSX Transportation, the
company currently owns approximately 30 noncontiguous miles of the corridor; the
remaining sections are held by numerous private citizens, businesses, local governments,
and the federal government. Because a railbanking procedure must begin within 30 days
from the date a railroad company files an Application to Abandon, railbanking the
Lexington/Big Sandy corridor, which was abandoned in 1985, is inapplicable. Only the
30 miles originally purchased outright by the railroad company can still be acquired
directly from the railroad. The remaining miles can be placed on the original corridor
only with a landowner's permission.

Kentucky General Assembly Actions Pertaining to Railtrails

In 1998, House Concurrent Resolution 77 established an interim task force to study the
feasibility of a railtrail program in Kentucky. The task force found that while there were
mechanisms in place for railtrail development, the overall success of a railtrail program
would depend heavily on the coordination of these mechanisms. The full study is
included in Appendix 2. The task force made 12 specific recommendations:

1. Have one central person in an appropriate state agency that is responsible for
the dissemination of railtrail information, including accepting notices of railroad
abandonment and alerting interested local governments, state agencies, and
private groups, providing information about available funding options (including
TEA-21 applications), and that is familiar with inter-agency collaboration on
railtrail efforts.

2. Reauthorize the Task Force, perhaps including representatives from interested
railtrail entities, such as state government agencies and private interest groups.
The focus could be on working with any physical assessment of corridors which
might be done and creating a statewide plan for creating railtrails.

3. In addition to other efforts, work with the mechanisms already in place to
provide for inclusion of railtrails in the Kentucky Trails System.
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4. Have the Department of Parks comply with KRS 148.690(1) and (2), which
provide that the Department of Parks shall review all formal declarations of
railroad rights-of-way abandonment by the Surface Transportation Board for
possible inclusion in the Kentucky Trails Systems.

5. Have the Transportation Cabinet notify the Department of Parks of railroad
abandonment.

6. Have the Transportation Cabinet keep a record of abandoned railroads in
Kentucky.

7. Require state agencies that receive abandonment notices (such as the Public
Service Commission and the Historic Preservation Office) immediately forward
those notices to the trail coordinator in the Kentucky Department of Parks.

8. Require the trails coordinator in the Kentucky Department of Parks to send
letters to Area Development District offices, local historical societies, local
Chambers of Commerce, reauthorized task force members, the Kentucky
Association of Counties, and any other pertinent local government organizations,
notifying them of the potential for railtrail development in the Commonwealth.

9. Cause a complete assessment of the abandoned railroad corridors in Kentucky
to be done, including an on the ground assessment of the corridor's physical
condition and feasibility of conversion to a railtrail. Recommend that the corridors
be mapped electronically with data convertible to internet format, create a website
setting out the data and linking to local tourism sites.

10. Have an appropriate agency, such as the Trails Coordinator in the Kentucky
Department of Parks, develop a "how to manual™ which explains the process for
acquiring, funding, and developing a railtrail in Kentucky.

11. Recommend the enactment of a state railbanking law that provides for an
increased time period for notices of railroad corridor abandonment, increases the
number of entities notified of railroad corridor abandonment, allows for corridor
preservation under Kentucky law, and excludes unsuitable properties from railtrail
conversion.

12. Recommend legislation be created that specifies that the conversion of a
corridor to a railtrail, with a provision for possible restoration of future service, is
consistent with a railroad easement.

In 2000, the General Assembly used the recommendations of the task force as the basis
for House Bill 221. With the exception of recommendation 10, all of the
recommendations were addressed and incorporated in House Bill 221 (see Appendix 3
for 2000 Acts ch. 338). In addition, the bill went further by amending various statutes
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relating to general criminal trespass provisions and the obligations of owners to persons
using land for recreation to give greater protections to landowners whose property adjoins
a railtrail or allow a trail to be placed across their land.

2002 Senate Concurrent Resolution 92 directed the Legislative Research Commission to
establish a special interim task force to examine the development of the Lexington/Big
Sandy Railtrail and to suggest a strategy for its completion. The task force did not meet.

2004 Committee Action and Findings

Based upon the testimony and information received, the committee issues the following
findings.

1. The Special Task Force on Feasibility of Rails to Trails, created by 1998 HCR 77,
conducted a thorough and complete study of the subject and issued recommendations that
were reasonable and necessary to facilitate the development of railtrails in the
Commonwealth. This committee commends the work of the Special Task Force on
Feasibility of Rails to Trails. In the absence of changed circumstances or new
developments directly related to railroad corridor abandonment in the Commonwealth,
the committee finds that no further study of this subject is required by legislative
committee.

2. The 1998 Special Task Force on Feasibility of Rails to Trails issued 12
recommendations concerning the development of railtrails. This committee finds that
these recommendations were both reasonable and necessary to facilitate the development
of railtrails and to help private groups and local governments obtain information about
corridor abandonment.

3. The committee finds that 2000 HB 221, which was based upon the recommendations
of the 1998 Special Task Force on Feasibility of Rails to Trails, provided necessary and
appropriate statutory authority and mechanisms to identify abandoned railroad corridors;
to provide notice to state agencies, local governments, and interested private groups of
corridor abandonment; and to evaluate the potential of abandoned corridors by
appropriate state agencies for railtrail development.

4. The committee finds that 2000 HB 221 adequately addresses liability concerns
expressed by owners of property through which a railtrail passes.

5. The committee finds that 2000 HB 221 enacted a railbanking law that provides an
adequate time in which notices of abandonment are sent to state agencies, local
governments, and interested private groups.

6. The committee finds that the development and dissemination of a "how-to manual™ by
the Railtrail Development Office of the Department of Local Government is a necessary
step to help local governments and private groups learn about state railbanking statutes
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and the process to be followed when developing a railtrail. The committee recommends
that the General Assembly consider legislation to require the development and
dissemination of this manual in a timely manner.

7. The committee finds that local governments and private groups frequently express
concerns and voice questions regarding how to fund the development of a railtrail. The
committee strongly encourages the Railtrail Development Office to explore potential
funding sources that may be used and to publish this information in a how-to manual. The
committee was particularly impressed with the work of the Rails-to-Trails Conservancy,
which published Secrets of Successful Rail-Trails: An Acquisition and Organizing
Manual for Converting Rails into Trails. This manual discusses the federal Intermodal
Surface Transportation Efficiency Act (ISTEA) of 1991, the Transportation Equity Act of
the 21st Century (TEA-21), the Public Lands Highways Discretionary Fund, the Land
and Water Conservation Fund, Brownfields Redevelopment initiatives, and the
Community Development Block Grant Program in terms of potential funds that may be
available for railtrail development. The manual also discusses novel ways to fund railtrail
development, such as selling the railroad ties and gravel bed on a corridor, encouraging
tax relief for property owners who grant an easement or donate land, and developing
partnerships between local governments and private groups.

8. The committee finds that there is a general lack of understanding of state railbanking
laws and the railtrail development process among local governments and interested
private groups. To address this problem, the committee encourages the Railtrail
Development Office to better publicize its program through meetings with local
governments and interested private groups. These meetings should contain information
concerning the possible use of interlocal agreements (KRS 65.245) between local
governments to facilitate the development of railtrails.

9. The committee finds that the duties and responsibilities of the Railtrail Development
Office are extensive and require full-time staffing of the office by the Department of
Local Government. The committee commends the Department of Local Government's
renewed emphasis on local economic development and encourages the department to
consider tourism development as an important component of economic development,
particularly in rural communities. The committee finds that railtrails can be an important
component of a local community's tourist attractions and that a railtrail can serve to
generate tourist spending in the counties it traverses.

10. The committee finds that the appropriate mechanisms are in place to allow for the
development of the Lexington/Big Sandy railtrail. The committee recommends that the
Railtrail Development Office take a leadership role in the process by bringing together
elected officials from each affected county, private groups that have an interest in the
development of this trail, and representatives from state agencies that have statutory
responsibility for various components of the Commonwealth's railtrail development
program. The committee recommends that the Railtrail Development Office encourage
collaborative efforts between all parties in an effort to facilitate better communication,
coordination, and efficiency.
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11. The committee finds the development of the Lexington/Big Sandy railtrail to be a
meritorious project. The proposed trail is 109 miles in length, crosses seven counties, and
offers a range of scenic vistas--from urban settings in Fayette County, to rural
communities and the Appalachian Mountains in Carter County. If developed, the trail
would be the longest railtrail in Kentucky and one of the longest in the South. The
committee commends the Kentucky Rails-to-Trails conservancy and other interested
groups for their efforts to develop the Lexington/Big Sandy railtrail and encourages all
state agencies to provide assistance where possible.

12. The committee finds that the development of a statewide network of railtrails is a
commendable endeavor. The committee received testimony from the secretary of the
Commerce Cabinet and advocacy groups that demonstrated that railtrails serve as a
magnet for hikers, bicyclists, and outdoor enthusiasts nationwide, and the tourism
revenues generated by railtrails have a significant economic impact on nearby
communities. The committee encourages private groups and local governments to
explore the possibility and potential of converting abandoned railroad corridors into
railtrails where practicable.
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04 RS HCR 8/EN

A CONCURRENT RESOLUTION directing the Interim Joint Committee on
Economic Development and Tourism to conduct a study on the development of the
Lexington/Big Sandy Rail Trail and to suggest a strategy for its completion.

WHEREAS, the conversion of abandoned or unused railroad trails for pedestrian
and nonmotorized use has become national policy through the National Trails Systems
Act; and

WHEREAS, Rails to Trails projects throughout the United States have been shown
to strengthen local economies through tourism and job development, preserve cultural
and historic areas, protect natural green spaces, create family and individual recreational
opportunities, preserve transportation options, encourage healthy lifestyles, and enhance
community prosperity; and

WHEREAS, over 10,000 miles of rail-trails have been created across the country,
but Kentucky has approximately 50 rail-trail miles; and

WHEREAS, the Lexington/Big Sandy Rail Trail was designated a Community
Millennium Trail and has the potential to improve the quality of life for Kentucky
citizens and connect communities stretching 109 miles from Lexington to Ashland;

NOW, THEREFORE,

Be it resolved by the House of Representatives of the General Assembly of the
Commonwealth of Kentucky, the Senate concurring therein:

Section 1. The Interim Joint Committee on Economic Development and Tourism,
or its logical successor, shall conduct a study focusing on the development of the
Lexington/Big Sandy Rail Trail and suggest a strategy for its completion.

Section 2.  The committee shall report its findings and recommendations to the
Legislative Research Commission no later than December 17, 2004. The report shall
include at least the following:

(1) Solutions for overcoming existing barriers to the trail's development;
(2) Potential funding sources to complete the trail;
Page 1 of 2

HCO000820.100-264 ENROLLED
13
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04 RS HCR 8/EN
1 (3) Projected date for completion of the trail;
2 (4 Recommendations on entities best suited to implement the strategy for the trail's
3 completion; and
4 (5 Recommendations on entities best suited to administer the trail, in both the short
5 and long term.
6 Section 3.  Provisions of this resolution to the contrary notwithstanding, the
7 Legislative Research Commission shall have the authority to alternatively assign the
8  issues identified herein to an interim joint committee or subcommittee thereof, and to

9  designate a study completion date.

Page 2 of 2
HCO000820.100-264 ENROLLED
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